Wilkerson v Utah (1878)
Background of the case

     After a jury trial Wallace Wilkerson was convicted of first-degree murder in the Utah Territory for the killing of William Baxter in an altercation over a saloon card game. 

     The trial court judge sentenced Wilkerson to death and ordered that he “be publicly shot until you are dead.” Wilkerson challenged the sentence. 

     Utah territorial law did not specify a method of execution, leaving that decision to the discretion of the trial court judge. Wilkerson claimed that the common method of execution at that time was by hanging, making the firing squad a cruel and unusual punishment under the Eighth Amendment. 

     Wilkerson’s case was somewhat bolstered by the fact that federal law specified hanging as the approved method of civilian executions. Only the military routinely used the firing squad for executions.

     The Supreme Court of the Utah Territory upheld the sentence, and Wilkerson sought a reversal from the U.S. Supreme Court. 

How would you rule on this?
The court's decision
     Supreme Court refused to overturn the method of execution
     According to the court, 

. . the existing law of the Territory provides that every person guilty of murder in the first degree shall suffer death, without any other statutory regulation as to the mode of executing the sentence . . . [and assigns] a duty upon the court authorized to pass sentence to determine and impose the punishment prescribed.' . . .

Cruel and unusual punishments are forbidden by the Constitution, but the authorities . . . can show that the punishment of shooting as a mode of executing the death penalty for the crime of murder in the first degree is not included in that category, within the meaning of the eighth amendment. 

Soldiers convicted of desertion or other capital military offences are in the great majority of cases sentenced to be shot, and the ceremony for such occasions is given in great fullness by the writers upon the subject of courts-martial. . . . 

It is difficult to define with exactness the extent of the constitutional provision which provides that cruel and unusual punishments shall not be inflicted; but it is safe to affirm that punishments of torture, [such as drawing and quartering, disemboweling, beheading, burning alive], and all others in the same line of unnecessary cruelty, are forbidden by that Amendment to the Constitution.   

Persons guilty of murder in the first degree 'shall suffer death,' are the words of the territorial statute; and . . . it is clear that it is made obligatory upon the court to prescribe the mode of executing the sentence of death subject to the constitutional prohibition, that cruel and unusual punishment shall not be inflicted. 
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Answer the following questions about this case

1.  What was the Amendment involved in this case?

2.  What right is being discussed?

3.  Why was Wilkerson arrested?
4.  What crime was he accused of committing?
5.  Why sentence did the judge give him after he was convicted?
6.  What did Utah law say about the method of execution in the territory?
7.  What was the most common method of execution at the time?
8.   How did the Supreme Court rule on this case?
9.  How did the Supreme Court feel about whether or not the Constitution permitted the death penalty?

