United States v. Bajakajian (1998)
Background of the case

     In 1994, Hosep  Bajakajian had attempted to leave the United States with $357,144 without reporting this to customs officials as required by a Federal law which requires the reporting of all international movements of currency with value in excess of $10,000. 

     The Government sought forfeiture of the entirety of the $357,144. None of the money was found to have been connected with any other criminal action whatsoever. 

     Bajakajian was traveling to Cyprus via Italy, and the cash was intended to pay a debt. He was also initially charged with lying to customs, but this charge was dropped.

     Bajakajian pleaded guilty to failure to report the money and opted for a bench trial (trial by judge) on the forfeiture of the $357,144. 

     A United States district court judge found the forfeiture of the whole $357,144 to be grossly disproportionate and in violation of the Eighth Amendment.  He ordered forfeiture of $15,000 in addition to the maximum fine of $5,000 and three years probation for failure to report. 

     Bajakajian had been eligible for six months in prison, but the Judge did not impose this sentence.

     The United States Court of Appeals for the Ninth Circuit supported the decision of the District Court ruling that the forfeiture the currency was unconstitutional.
How would you rule on this?
The court's decision
     The case was argued before the Supreme Court in November 1997. The 5-4 Opinion of the Court was delivered by Justice Clarence Thomas joined by Justices Stevens, Souter, Ginsburg and Breyer. Justice Anthony Kennedy dissented, joined by Chief Justice Rehnquist, Justice O'Connor and Justice Scalia.

At issue was the law which provides that:

The court, in imposing sentence on a person convicted of an offense in violation of the law . . shall order that the person forfeit to the United States any property, real or personal, involved in such offense, or any property traceable to such property.  This law allowed the forfeiture of all of the money that the respondent had tried to take out of the country. 

     The case allowed the Court to look at the issue of excessive fines apart from other criminal issues because there were no charges against the respondent other than the one that he had failed to report an amount of cash. The respondent had broken no other laws. (A separate charge of lying to customs officials had been dropped before the case had come to trial.)

     Justice Thomas admonished the dissenters in the case for referring to the respondent as a smuggler. Also, the problem of what constituted an excessive fine or made it disproportionate to the crime need not be worked out in detail because the question in this case was whether the fine was grossly disproportionate.

“Comparing the gravity of respondent’s crime with the $357,144 forfeiture the Government seeks," Thomas wrote, "we conclude that such a forfeiture would be grossly disproportional to the gravity of his offense.” 
The dissenting opinion

Justice Kennedy states that:

The majority does not explain why respondent’s knowing, willful, serious crime deserves no higher penalty than $15,000. 

The majority justifies its elimination of the fine because the money was legal to have and came from a legal source stating the respondent’s money was lawful to possess, was acquired in a lawful manner, and was lawful to export.

It was not, however, lawful to possess the money while concealing and smuggling it. Even if one overlooks this problem, the apparent lawfulness of the money adds nothing to the argument. If the items possessed had been dangerous or unlawful to own, for instance narcotics, the forfeiture would have been remedial and would not have been a fine at all. 
If respondent had acquired the money in an unlawful manner, it would have been forfeitable as proceeds of the crime. As a rule, forfeitures of criminal proceeds serve the means of making restitution to the rightful owners and of compelling the surrender of property held without right or ownership. 
 Most forfeitures of proceeds, as a consequence, are not fines at all, let alone excessive fines. Hence, the lawfulness of the money shows at most that the forfeiture was a fine; it cannot at the same time prove that the fine was excessive.
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Answer the following questions about this case

1. What was the Amendment involved in this case? 

2. What right is being discussed? 

3. Why was Hosep Bajakajian detained by customs officials? 
4. What crime did he commit? 
5. What penalty did the government seek in this case? 
6. Before this was appealed to the Supreme court, how did the lower court (District Court) rule on this? 
7. How did the Supreme Court rule on this case? 
8. What was the vote?

9. What does “grossly disproportional” mean?

