Terry v. Ohio (1968)
Background of the case

     In October 1963, while on a beat he had been patrolling for many years, Cleveland Police Department detective Martin McFadden, saw two men, John W. Terry and Richard Chilton, standing on a street corner. The officer thought they looked suspicious. Detective McFadden, observed the two proceed alternately back and forth along an identical route, pausing to stare in the same store window. Each time, they had a conference. The two men repeated this  five and six times apiece—in all, roughly a dozen trips. 

     After one of these trips, they were joined by a third man (Katz) who left swiftly after a brief conversation. Suspecting the two men of "casing a job, a stick-up", detective McFadden followed them and saw them rejoin the third man a couple of blocks away in front of a store.

     The officer approached the men, identified himself as a policeman, and asked their names. The men "mumbled something", whereupon McFadden spun Terry around, patted down his outside clothing, and felt a pistol in his overcoat pocket. He reached inside the overcoat , but was unable to remove the gun. The officer ordered the three into the store. He removed Terry's overcoat, took out a revolver, and ordered the three to face the wall with their hands raised. He patted down the outer clothing of Chilton and Katz and seized a revolver from Chilton's outside overcoat pocket. He did not put his hands under the outer garments of Katz, or under Terry's or Chilton's outer garments until he felt the guns. The three were taken to the station. Terry and Chilton were charged with carrying concealed weapons.

     The defense of the charged individuals moved to suppress the use of the seized weapons as evidence on grounds that the search and subsequent seizure were a violation of the Fourth Amendment to the United States Constitution. 

     Though the trial court rejected the prosecution theory that the guns had been seized during a search incident to a lawful arrest, the court denied the motion to suppress and admitted the weapons into evidence on the ground that the officer had cause to believe that Terry and Chilton were acting suspiciously, that their interrogation was warranted, and that the officer for his own protection had the right to pat down their outer clothing having reasonable cause to believe that they might be armed.

      The trial court made a distinction between an investigatory "stop" and an arrest, and between a "frisk" of the outer clothing for weapons and a full-blown search for evidence of crime.

     Terry and Chilton were found guilty, an intermediate appellate court supported the conviction, and the Ohio State Supreme Court dismissed the appeal on the ground that "no substantial constitutional question" was involved

How would you rule on this?

The court's decision

     Chief Justice Warren's opinion for the Court began by reciting first principles. The Fourth Amendment protects "people, not places", against "unreasonable searches and seizures". The question the Court confronted was whether "in all the circumstances of this on-the-street encounter", Terry's reasonable expectation of privacy had been impermissibly invaded.

     The procedure called "stop and frisk" was controversial. Police argue that they require a certain flexibility in dealing with quickly evolving and potentially dangerous situations that arise during routine patrol of the streets. 
     On the other hand, those suspicious of giving the police broad investigatory power contended that the police should not be able to assert their authority over citizens without some specific justification upon intrusion into protected personal security, coupled with judicial oversight to ensure that the police do not routinely abuse their authority. 
     For the Court, the question was the admissibility of the evidence obtained through that police action… not whether the stop-and-frisk procedure was proper by itself, but rather whether the exclusionary rule was an appropriate deterrent of police misconduct during such encounters.

     The Court asked whether it is "always unreasonable for a policeman to seize a person and subject him to a limited search for weapons unless there is probable cause for an arrest”
     The Court concluded the evidence found on Terry's person was properly admitted because the search was reasonable. The detective had observed Terry and his companions acting in a manner he took to be a preface to a stick-up. A reasonable person in the detective's position would have thought that Terry was armed and thus presented a threat to his safety while he was investigating the suspicious behavior he was observing. The events he had witnessed made it reasonable for him to believe that either Terry or his cohorts were armed. 

"The record evidences the tempered act of a policeman who in the course of an investigation had to make a quick decision as to how to protect himself and others from possible danger, and took limited steps to do so."

The police detective here limited his search to the outer surfaces of Terry's clothing. The search was related to the concern for his own safety that justified the stop from the beginning.   The Court concluded that the revolver found on Terry's person was properly admitted into evidence.

The dissenting opinion
       Justice Douglas strongly disagreed with permitting a stop and search absent probable cause:

"Today, the police have greater authority to make a 'seizure' and conduct a 'search' than a judge has to authorize such action. We have said precisely the opposite over and over again."

"To give the police greater power than a magistrate (judge) is to take a long step down the totalitarian path. Perhaps such a step is desirable to cope with modern forms of lawlessness. But if it is taken, it should be the deliberate choice of the people through a constitutional amendment." 
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Answer the following questions about this case

1.  What was the Amendment involved in this case?

2.  What right is being discussed?

3.  What activities were the men doing that made officer McFadden suspicious?

4.  What experience did McFadden have as a police officer?

5.  When McFadden asked the me their names, how did they reply??

6.  When McFadden was frisking the suspects, when did decide to ask them to removed their outer garments?

7.  What arguments were given for McFadden (and other police) to frisk suspects?

8.  How did the Supreme Court rule on this case?

9.  Did the court feel the search was "reasonable""

10.  How does the court define searches that are permissible?

